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O R D E R

B efore  H E N R Y ,  B R IS C O E ,  and  O ’B R IE N ,  C ircu i t  Judg es .

D e lber t  M cN ei l ,  J r . ,  a  s ta te  p r isoner  p roceed ing  p ro  se ,  seeks  a

C ert i f ica te  o f  A ppea lab i l i ty (“C O A ”) to  appeal  the  d is t r ic t  cou r t ’s  den ia l  o f

h is  pe t i t ion  fo r  a  w r i t  o f  habeas  co rpus  unde r  28  U .S .C .  §  2254 .   T he  d is t r ic t

cour t  den ied  M r.  M cN ei l ’s  pe t i t ion  as  a  re su l t  o f  (1 )  h is  p rocedura l  de fau l t

o f  c la im s a l leg ing  an  i l lega l  ar re s t  and  se izu re ,  an d  insu f f ic ien t  ev idence  to

suppor t  h i s  conv ic t ion ,  an d  (2)  h i s  fa i lu re  to  sh ow  cause  and  p re jud ice  o r  a

fu ndam en ta l  m iscar r iag e  o f  ju s t ice  to  overcom e p roced ura l  de fau l t .   M r .

M cN eil  a lso  seeks  to  p roceed  in  fo rm a  pauper is  (“ IFP”)  on  appeal .   W e  deny

a  C O A , den y h is  req ues t  to  p roceed  IFP ,  an d  d ismiss  the  m at te r .



In  2004 ,  the  s ta te  d is t r ic t  cou r t  reduced  M r.  M cN eil ’s  sen tence  to  211

years ’  im prisonm en t .   
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I .   B A C K G R O U N D

In  June  2003 ,  M r.  M cN eil  w as  cha rged  w ith  m anufac tu r ing

m etham phe tam ine ,  in  v io la t ion  o f  O kla .  S ta t .  t i t .  63 ,  §  2 -401(G ) .   B ecause

M r.  M cN eil  w as  p rev ious ly conv ic ted  o f  tw o  o r  m ore  f e lon ie s ,  he  w as

charged  under  O k lah om a’s  sen ten ce  enhancem en t  s ta tu te .   A  cour t -

ap po in ted  a t to rney co nducted  p re- t r ia l  l i t iga t ion ,  bu t  the  cour t  g ran ted  M r .

M cN eil  the  r igh t  to  rep resen t  h im se lf  a t  h is  one -day ju ry t r ia l .   A  ju ry found

M r.  M cN ei l  gu i l ty and  sen ten ced  h im  to  l i fe  in  p r ison .   W ith  new  cour t -

appo in ted  counse l ,  M r .  M cN eil  appealed  h is  conv ic t ion  and  sen tence  a s

excess ive ,  bu t  the  O k lahoma  C our t  o f  C r im ina l  A ppea ls  (“O C C A ”)

a f f i rm ed .   O n  d irec t  appeal ,  M r .  M cN eil  d id  no t  ra ise  any o f  the  c la im s  tha t

he  now  p resen ts .   In  s ta te  pos t-conv ic t ion  p roceed ings ,  M r .  M cN eil  d id  no t

a l lege  ine f fec t ive  ass is tance  o f  app e l la te  cou nse l  fo r  f a i lu re  to  ra ise  these

c la im s o n  d i rec t  ap pea l .     1

M r.  M cN ei l  subsequen t ly f i led  a  §  2254  pe t i t ion  fo r  habeas  re l ief  in

federa l  d is t r ic t  co u r t .   H e  asse r ted  tha t  (1 )  he  w as  a r re s ted  w i thou t  p robab le

cause ;  (2 )  an  o f f ice r  se ized  h im  in  v io la t ion  o f  the  Four teen th  A m endm ent ;

and  (3 )  the re  w as  in su f f ic ien t  ev idence  to  suppor t  h is  conv ic t ion .   In  a

tho rough  and  w e l l - reaso ned  repor t  and  recom m endat ion ,  the  m ag is t ra te
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judge  concluded  tha t  M r.  M cN eil  p rocedura l ly de fau l ted  on  each  c la im  and

fa i led  to  ove rcome  th is  p rocedura l  de fau l t  by show ing  cause  and  p re jud ice

o r  a  fundam en ta l  m isca rr iage  o f  ju s t ice .   T he  d is t r ic t  cou r t  adop ted  the

recomm enda tion  and  den ied  M r.  M cN eil ’s  pe t i t ion  fo r  habeas  re l ie f .

I I .   D IS C U S S IO N

B efore  a  pe t i t ione r  m ay p roceed  on  an  appea l  f rom  a  den ied  §  2254

pe t i t ion ,  he  mus t  rece ive  a  CO A .  28  U .S .C .  §  2253(c )(1 ) .   W e  may issue  a

C O A  “on ly i f  [M r.  M cN eil ]  has  m ade  a  subs tan t ia l  show ing  o f  the  den ia l  o f

a  const i tu t iona l  r igh t .”   28  U .S .C .  §  2253(c )(2 ) .   W here  a  d is t r ic t  cou r t  does

no t  reach  the  m er i ts  o f  a  §  2254  pe t i t ion  because  the  c la im  w as  p rocedura l ly

defau l ted ,  the  pe t i t ioner  seek ing  a  C O A  m ust  a lso  dem onstra te  “ tha t  ju r is ts

o f  reaso n  w ou ld  f ind  i t  deba tab le  w he ther  the  d is t r ic t  co u r t  w as  co rrec t  in  i t s

p ro cedura l  ru l ing .”   S lack  v .  M cD an ie l ,  529  U .S .  473 ,  484  (2 000) .  

H ere ,  reasonab le  ju r is ts  w ou ld  no t  f ind  the  d is t r ic t  cou r t ’s  p rocedura l

ru l ing  deb atab le  or  w ron g .   A l l  par t ies  ag ree ,  an d  the  reco rd  sh ow s,  tha t  M r .

M cN ei l  f a i led  to  ra ise  any o f  the  p resen t  c la im s  on  d irec t  app ea l .   T hose

c la ims  are  now  p rocedura l ly barred .   Bous ley v .  U n ited  S ta tes ,  523  U .S .

614 ,  621  (1 998) .  

P rocedura l ly de fau l ted  c la im s  m ay s t i l l  be  rev iew ed  if  the  p r isone r  can

show  (1 )  cause  fo r  the  de fau l t  and  ac tua l  p re jud ice ,  o r  (2 )  a  fundam en ta l

m iscar r iag e  o f  ju s t ice  def ined  as  “ac tua l  innocen[ce] .”   Id .  a t  622 .   M r .
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M cN ei l ’s  on ly s ta ted  cause  fo r  de fau l t  in  the  s ta te  cour ts  i s  tha t  h is  cour t -

appo in ted  a t to rney dec lined  to  ra ise  these  c la im s  on  d irec t  appeal  based  on

h is  conf idence  in  the i r  f r ivo l i ty.   D esp i te  d isp lea su re  w i th  appe l la te  counse l ,

M r.  M cN ei l  d id  no t  ra ise  a  c la im  o f  ine f fec t ive  ass is tance  o f  appe l la te

counse l  in  h is  s ta te  pos t-conv ic t ion  p roceed ings  because  he  “neve r  w ished

to  a t tack  o r  t ry to  sm ear  h is  appe l la te  counse l  in  cour t .”   R ec .  doc .  21 ,  a t  4

(Pe t i t ioner ’s  R espon se  to  A t to rney G enera l’ s  R espon se  on  H abeas  C orpus ,

f i led  N ov .  2 ,  2005) .    

L ikew ise ,  M r .  M cN eil  f a i ls  to  o f f e r  any ev idence  o f  a  fundamen ta l

m isca rr iage  o f  ju s t ice  in  the  fo rm  o f  a  “ ‘co lo rab le  show ing  o f  f ac tua l

innocence .’”   S tee le  v .  Y oung ,  11  F .3d  1518 ,  1522  (10 th  C ir .  1993)  (quo t ing

H errera  v .  C o l l ins ,  506  U .S .  390 ,  404  (1993)) .   M r .  M cN ei l’ s  c la im s  sk i r t

ac tua l ,  f ac tua l  innocence  and  in s tead  cen te r  on  a  lack  o f  p robab le  cause  fo r

h i s  a r res t .   T he  record ,  how ever ,  be l ies  the  asse r ted  l ack  o f  p robab le  cause

and  i l lu s t ra te s  the  d if f icu l ty M r.  M cN eil  expe riences  in  p roduc ing  a

“co lo rab le  show ing  o f  f ac tua l  innocence .”   Id .   The  s t rong ,  d is t inc t ive  sm el l

o f  e the r  f i r s t  a t t rac ted  law  en fo rcemen t  to  M r.  M cN eil ’s  hom e .   U pon

answ ering  the  door  and  be ing  ask ed  i f  he  w as  “cook ing  dope ,”  M r.  M cN ei l

rep l ied  tha t  he  w as  no t  cook ing  m e thamphe tamine ;  he  w as  “ jus t  pow dering

i t  ou t .”   R ec .  doc .  22 ,  a t  8 -9  (R eport  and  R ecomm enda tion ,  f i led  N ov .  29 ,

2005)  (quo t ing  O C C A  R esponse ,  E x .  2 ) .   M r .  M cN eil  p rov ided  w ri t ten
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perm iss ion  fo r  the  sea rch  o f  h is  hom e  and  he lped  the  o f f ice rs  iden t i fy

severa l  co n ta in e rs  o f  m e tham phe tam ine .   N um erous  too ls  and  ing red ien ts

used  to  p roduce  me thamphe tamine  w ere  a lso  d iscove red  in  the  sea rch .   R ec .

doc .  13 ,  ex .  3 ,  a t  4 -5  (A p le’ s  O C C A  B r . ) .   N o  reaso nab le  ju r is t  w ou ld

suspec t  a  misca rr iage  o f  ju s t ice  based  on  ac tua l ,  f ac tua l  innocence .

I I I .   C O N C L U S IO N

B ecau se  M r .  M cN ei l  d id  no t  show  cause  and  p re jud ice  o r  a

fundamen ta l  m isca rr iage  o f  ju s t ice ,  the  d is t r ic t  cou r t  p rope r ly conc luded

tha t  i t  cou ld  no t  rev iew  h is  p rocedura l ly-de fau l ted  c la im s.   R easo nab le

ju r i s ts  w ou ld  no t  f ind  these  p ro cedura l  ru l ings  deba tab le  o r  w ro ng .  

A ccord ing ly,  w e  D E N Y  M r . M cN ei l ’ s  pe t i t ion  fo r  a  C O A , D E N Y  h is  reques t

to  p roceed  IFP ,  an d  D ISM ISS  the  m at te r .

E n tered  fo r  the  C our t ,

R ober t  H .  H en ry
U nited  S ta te s  C ircu i t  Judge
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